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I. CONTENTS OF RECORD.

All exhibits entered into evidence as part of the record, and an audio recording of the public
hearing, are maintained by the Department, and may be examined or reviewed by contacting the
City’s public records officer.

Exhibits: Staff Report. City of Richland Development Services Division Staff
Report and recommendation of approval to the Hearing Examiner regarding
“The Links Residence at Horn Rapids” — Planned Unit Development, File
No. PUD2021-101, dated May 10, 2021 (25 pages);

*NOTE: Staff assembled the Staff Report and all exhibits received before the Staff
Report was issued into a single .pdf file, which numbers 563 pages.
Additional written comments and records were submitted after the Staff
Report was issued and were transmitted to the Examiner for his
consideration and review. These later records are also included in the
record, but are not part of the same .pdf file. Where possible, and for the
reader’s convenience, the Examiner refers to specific documents by the
page numbers where they can be found in the .pdf file.

PUD Application Materials (.pdf pages 28-277);

Ord. No. 34-94 (.pdf pages 278-288);

Public Notices and affidavits confirming same (.pdf pages 289-296);

SEPA Determination of Non-Significance (DNS), and copy of the

applicant’s completed Environmental Checklist for the proposed PUD (.pdf

pages 297-310);

5. Written comments, including those submitted after the Staff Report was
issued but before the public hearing concluded (before Staff Report was
issued, see .pdf pages 311-551; copies of all written comments offered after
such time were transmitted to the Examiner and are maintained by the
Department, and are available for review in electronic form). The
Examiner’s review of all written comments shows that the overwhelming
majority of written comments support the pending application, with
opposition coming in much smaller numbers, mostly from adjacent property
owners with requests for modifications that would serve their personal
interests; and

6. Golf Course Restrictive Covenant, deemed unenforceable by the City

Attorney (.pdf pages 552-563; See letter to Mr. Rew from City staff

explaining why covenant is unenforceable, on .pdf page 512; Testimony of

Mr. Stevens; Staff Report, discussion on pages 9 and 10).

b=

Testimony/Comments: The following persons were sworn and provided testimony under oath
during the open-record hearing:

Findings, Conclusions and Recommendation to Approve

“The Links at Horn Rapids” Preliminary Planned Unit Development,
File No. PUD2021-101

Page 2 of 16



—

10.

11.

12.

13.

Mike Stevens, Planning Manager, for the City of Richland;

Brad Rew, for the applicant, HIBT Properties, an entity formed by members of the Rew
family, and one of the applicant’s two representatives at the public hearing;

Thera Rew, for the applicant, HIBT Properties, and one of the applicant’s two
representatives at the public hearing;

Terrie Marshall, local resident, asserted that restrictive covenant protected all Horn
Rapids property owners, runs with the land, and that R2 zoning concerns her, written
comment on .pdf page 437,

Michele Stewart, local resident, lives on 6™ home down Crosswater Loop just south of
the proposed PUD, expressed concerns that applicant did not follow through on working
with neighbors, concerns about losing golf course view, concerns about impacts on her
property value;

Michele Rusk, an attorney with the Foster Garvey law firm, appeared to speak on behalf
of several neighboring property owners, summarized arguments and comments provided
in firm’s letter already included in the record as part of Ex. 5 (.pdf pages 490-496), and
another letter from the same firm dated May 8", with 27 pages including attachments,
added to Ex. 5, requested modifications to eliminate lots 19-32 that run along the part of
the PUD closest to existing houses on Crosswater Loop, preserve the man-made pond,
and create/preserve a view corridor to the golf course from homes along Crosswater
Loop.

Steve Lorence, lives along Crosswater Loop, submitted numerous written comments and
questions included as part of Ex. 5 generally opposing the proposal, emphasized the need
to preserve the pond, says the fence is laughable, submitted a short video showing
backyard views from some of the Crosswater Loop homes just south of the proposal;
Carol Libby, lives along Crosswater Loop, expressed concerns that the golf course
frontage she purchased will be changed by this project, that 2-story homes will be close
to her house, generally opposed new homes near her existing house, written comment
letter included on .pdf page 417-418;

Laurie Baird, lives on Crosswater on other end, expressed concerns as to why the validity
of the restrictive covenant was not discussed years ago, concerns with zoning, how the
properties will be developed, parking;

Stew Stone, a former owner of Horn Rapids golf course, expressed concerns that intent of
the restrictive covenant is not followed, noted that he was not opposed to development
but feels that this proposal has too many units and that 40 units would be ok, asked that a
development agreement be used to mandate that most funds derived from development
on the site would be used for golf course redevelopment and the like, written comment
letter dated May 7™ with numerous attachments included as part of Ex. 5;

Steve Norton, local resident, lives in the Prestwick development, another part of the Horn
Rapids community, is fully supportive of the project, written comment in support found
on .pdf pages 451-452;

Tim McLain, Crosswater Loop resident, wants greenbelt to protect views, expressed
concerns that he paid a premium for his golf course views and this project could impact
his property value, requested modifications similar to those outlined by Ms. Rusk, written
comment letter dated May 9" included as part of Ex. 5;

Tom Rickey, lives on Crosswater, but not a client of Ms. Rusk, noted that 900+ local
residents like the proposal, and about 8 homeowners do not, and that those 8 owners bear
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14.

15.

16.

17.

the brunt of the project, so he wants to see some compromise, written comment found on
.pdf page 477;

Louise Peters, lives in second home in on Crosswater, expressed concerns that proposal
will impact her views onto the golf course, suggested that the applicant added units
instead of lowering the total number after saying that compromise was possible, written
comment appears on .pdf page 461;

Eileen Griffin, local resident, Prestwick homeowner, but lives outside the 300-foot notice
area, heard about project, she’s a runner in the area, expressed general concerns about
traffic, crowding where the pool and other activities are located, listed as Prestwick
resident opposing the project on May 6" comment letter from group of Prestwick
Homeowners, included as part of Ex. 5;

Lucy Yang, lives along Crosswater abutting the proposal, expressed concerns that she
would experience a financial loss if the project is built, asked for modifications including
preservation of the pond, other protections for existing homeowners;

Gary Varner, noted that traffic studies for the Horn Rapids community already assumed
thousands of new homes, so no new study is needed, and that the ponds are not natural,
noted that project should benefit the community.

II. APPLICABLE LAW.

Review Process: Under applicable provisions of the Richland Municipal Code (RMC), a
preliminary planned unit development (PUD) application is subject to review as a Type IIIA
procedure, where the Hearing Examiner is responsible for conducting an open record public
hearing followed by a recommendation to the City Council. (RMC 19.20.010(D)(2)).

Approval Criteria for PUD. After considering Staff’s recommendation and all information
included in the record from the open record hearing process, the Hearing Examiner is authorized
to recommend to the city council that the Preliminary PUD application be granted (with or without
additional conditions) or denied. Such recommendation shall be based on the hearing examiner’s
determination of whether:

1. The PUD district development will be compatible with nearby developments and uses;

2. Peripheral treatment ensures proper transition between PUD uses and nearby external

uses and developments;

3. The development will be consistent with the comprehensive plan and with the purpose of
the PUD district;

4. The development can be completed within a reasonable period of time.

RMC 23.50.040(B).
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Burden of Proof. The burden of proof rests with the applicant, and the application must be
supported by a preponderance of evidence demonstrating that it conforms to the applicable
elements of the city’s development regulations, comprehensive plan and that any significant
adverse environmental impacts have been adequately addressed. (RMC 19.60.060; HEx Rules of
Procedure, Sec. 3.08 Re: Burden of Proof).

III. ISSUE PRESENTED.

Whether a preponderance of evidence in the record demonstrates that the applicant has met its
burden to show that the pending application satisfies the City’s criteria for preliminary PUD
approval?

Short Answer: Yes.

ks

Based on all the evidence, testimony, codes, policies, regulations, environmental
documentation, and other information contained in the Record, the Examiner issues the following
findings, conclusions and Recommendation to approve the preliminary PUD as set forth below.

IV. FINDINGS OF FACT.

1. Any statements in previous or following sections of this document that are deemed findings
are hereby adopted as such, including without limitation the project description and summary
of proceedings.

2. The Staff Report and recommendation of approval includes a number of specific findings
and conditions that establish how the underlying PUD application, as conditioned, satisfies
provisions of applicable law, is consistent with the city’s Comprehensive Plan, and is
designed or conditioned to comply with applicable development standards and guidelines.

Project description and Summary of Proceedings.

3. HIBT Properties, an entity formed by members of the Rew family (including the applicant’s
primary hearing representatives Thera Rew and Brad Rew), is the project applicant and
owner of the property at issue in this matter. In December of 2020, the applicant submitted
an application for a 54-unit Planned Unit Development (PUD), which was placed on hold
until updated information was received after an initial review by City staff. (Ex. [,
application; Staff Report, page 2). The applicant provided additional information to
complete their application in February, and Staff issued public notices in accord with City
practices in March and April of this year, inviting comments from relevant agencies,
surrounding property owners, and interested members of the general public.  (Exhibit 3,
Notices and confirmation materials; Staff Report, pages 6 and 7).
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The City received well over 100 written comments from the general public and government
agencies before the Staff Report was issued in May, with another dozen or so of written
comments submitted at or before the public hearing. (Staff Report, page 7; Ex. 5, copies of
all written comments). The large majority of written comments supported the pending PUD
application (about 105 comments), with about 30 people opposing the project, mostly
residents of homes along Crosswater Loop to the south of the project site, and some residents
in the Prestwick neighborhood who are near portions of property where parking lot
improvements that are not included as part of this PUD approval process might occur at some
point in the near future, subject to other City approvals.

The proposed PUD would authorize development of a 7.27-acre site with 54 new single-
family townhome units.

The project site is part of the Horn Rapids community in the northern part of the City of
Richland. It is situated just west of River Valley Drive, north of homes abutting the north
side of Crosswater Loop, south of the existing Horn Rapids Club House, and east of the
fairway for the 18" hole of the Horn Rapids Golf Course. To the southeast, an existing
Planned Unit Development known as Horn Creek has already been developed with
townhomes, with a development pattern generally similar to that proposed in this application.
(Staff Report, pages 3 and 11; online review of aerial mapping, Existing site conditions,
depicted on pages 261 and 269 of the .pdf file).

Public Hearing testimony, discussion of main comments.

7.

The open-record public hearing for the application occurred on May 10, 2021, using the
Zoom audio/video platform coordinated by City staff, wherein the undersigned Examiner
presided, and all persons wishing to provide comments were heard, providing testimony
under oath. City staff, Applicant representatives and interested citizens appeared at the
hearing or submitted written comments regarding the proposed PUD. The Examiner has
visited the site of the proposed project, and public roads leading to and from the vicinity of
the proposed plat, multiple times over recent years in connection with other development
applications in the Horn Rapids area, and reviewed online mapping resources, showing aerial
views of surrounding properties and development patterns in the area.

For the reader’s convenience, a copy of the proposed PUD site plan with landscaping features
is provided below (Ex. I, Drawing Sheet L1.0, PUD Landscape Plan, showing Townhomes,
appears on page 262 of the .pdf file):
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9. At the hearing, Mr. Stevens summarized his Staff Report and recommendation of approval
for the proposed PUD.

10. The proposed PUD is designed to conform with R-2S zoning standards, as the project site is
designated for medium density residential development in the City’s Comprehensive Plan.
(Staff Report, pages 4 and 7). Opposition comments challenging the overall density of the
proposed residential development and the proximity of proposed new townhomes to existing
houses were unsupported by facts or authority that would serve as a basis to deny or modify
the proposed PUD, as the layout complies with height limits, setbacks, lot sizes, and other
standards for other medium density zoned developments (R-2S zone in this case) throughout
the City. (See standards for the R-2S zone in the chart at RMC 23.18.040, captioned “Site
requirements for residential use districts”; Staff Report, pages 4 and 7, explaining how PUD
is designed to satisfy R-2S standards).

11. The Examiner finds and concludes that the proposed PUD is designed to comply with
development standards for properties the R-2S zone, so it includes peripheral treatment
features that ensure a proper transition between the proposed PUD residential uses
(residential townhomes) and nearby external uses and developments, which, as noted
elsewhere, already includes a mix of residential developments including one full of recently
constructed residential townhomes similar to those proposed in this application. These
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12.

13.

14.

15.

16.

design features, including without limitation townhomes that meet height standards,
setbacks, lot size, and other standards for medium density zoned developments throughout
the city and on surrounding properties, a fence and substantial landscaping placed between
existing single family yards and new lots in the PUD, all comprise a preponderance of
evidence that demonstrates how this proposal fulfills the second PUD approval criteria,
found at RMC 23.50.040(B)(2), which reads: “Peripheral treatment ensures proper transition
between PUD uses and nearby external uses and developments.”

Multiple local residents testified at the public hearing, and many more submitted written
comments regarding the proposed PUD. The Staff Report credibly summarizes design
considerations and proposed conditions that will ensure the proposed PUD meets relevant
city development regulations and will not result in probable significant adverse impacts on
surrounding properties. The bulk of opposition comments focused on mixed questions of
fact and law, most of which were not addressed in the Staff Report, so the following portions
of this Recommendation summarize key facts and legal authority that rebut the main
arguments raised to question or oppose this PUD application.

RMC 24.20.070, captioned “Capacity for future developments”, reads as follows: “The
capacities and dimensions of water, sewerage, drainage, and street facilities shall be
adequate to provide for the future needs of other undeveloped properties in the general
vicinity and the city may share in the cost of these improvements to the extent of the difference
in cost between the capacities needed to serve the subdivision and the capacities required to
serve the vicinity.”

The Examiner finds that the street network and utilities in the Horn Rapids community have
been installed, created or designed to meet city standards, with capacity and available
connections or extensions to provide for the future needs of other undeveloped properties in
the general vicinity, specifically including the property at issue in this matter. (Staff Report;
Site visit; Previous SEPA reviews and Traffic Analysis for the Horn Rapids Master Planned
Community).

Comments implying that the new development will result in traffic that is unacceptable to
some area residents, that it could cause congestion near an existing swimming pool or
parking lot and the like, were all offered without any engineering or Level of Service
standard to support such claims. Speculative and unsupported personal opinions from
neighboring property owners cannot serve as a basis to deny the pending application, which
conforms to city-assigned density and land use goals found in the Comprehensive Plan and
development standards for the site.

The pending PUD application falls below the density that could be achieved under the
medium density options assigned to the property in the City’s Comprehensive Plan.
General comments requesting a separate environmental impact statement for the project were
not supported by any evidence that would invalidate the unrebutted environmental and traffic
studies used to generate the Horn Rapids master plan approval. (The Examiner takes official
notice of the Environmental Impact Statement, Addendum, and supporting traffic studies,
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generated in connection with the Horn Rapids Master Planned Community, including
without limitation the EIS Addendum included as part of the recent Preliminary Plat of Quail
Ridge II, Phases 1-3 application, File No. S2021-106, which is also included in the Horn
Rapids community).

17.  An EIS would be appropriate if an applicant sought to develop a property in a manner that
exceeds the assigned density under applicable zoning standards or requested to use the
property for some purpose other than residential uses, like retail, office or other activities
that might generate traffic counts in excess of those anticipated for single family residential
densities and uses. That is not the case here, so the proposed PUD satisfies city and state
transportation concurrency requirements.

18. The Rules of Procedure for the Richland Hearing Examiner explain that the Examiner is not
to be concerned with the popularity of a matter presented but whether it meets the
requirements of the applicable code, policy or regulation. The examiner's decision or
recommendation must be based on the record of the proceedings before the examiner.
(Richland Hearing Examiner Rules of Procedure, Introduction, at page 2). In this matter,
the overwhelming majority of written public comments support the proposed PUD, whereas
the majority of public comments in the public hearing itself questioned, opposed, or sought
substantial modifications to the project. In the end, the facts and law applicable to this
application support its approval, subject to conditions recommended by staff.

19. The applicant completed and submitted a SEPA Environmental Checklist as part of its
application materials, a copy of which is included twice in the record as part of Exhibits 1
and 4. (SEPA Checklist appears beginning on page 39 and page 298 of the .pdf file). After
reviewing the checklist and other application materials, the City’s SEPA Responsible
Official issued a Determination of Non-Significance (DNS) for the project on or about May
3, 2021, a copy of which is included in the record as Exhibit 4. (Ex. 4, on page 297 of the

pdf file).

20. Several opposition comments generally alleged that a man-made pond should be viewed as
a wetland, that existing golf course views for some Crosswater Loop homeowners should be
protected, and that other project details necessitate further environmental review. None of
these concerns were supported by a preponderance of evidence or legal authority to show
that the project will result in probable, significant environmental impacts. Thus, the DNS
stands unrebutted for purposes of issuing this recommendation.

21. While the city’s code does not provide for appeals of SEPA threshold determinations to the
City’s Hearing Examiner, as is the case in many Washington jurisdictions, the standards for
how and when a Washington court would overturn a SEPA threshold determination, such as
the DNS issued for this proposal, are worthy of consideration. To successfully overturn a
SEPA DNS, a challenger must present actual evidence of probable significant adverse
impacts of the Project. Boehm v. City of Vancouver, 111 Wn.App. 711, 718-719, 47 P.3d
137 (2002). A "clearly erroneous" standard applies when reviewing SEPA threshold
determinations made by local and state governmental entities, such as the DNS issued for
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this project. King Cty. v. Washington State Boundary Review Bd. for King Cty., 122 Wn. 2d
648, 661, 860 P.2d 1024 (1993). A challenged DNS may be reversed if, although there is
evidence to support it, the reviewing authority is left with the definite and firm conviction
that a mistake has been committed. See Norway Hill Pres. & Prot. Ass 'n v. King County
Council, 87 Wn.2d 267, 274, 552 P.2d 674 (1976). In reviewing a SEPA threshold
determination, a reviewing authority must first determine whether "environmental factors
were considered in a manner sufficient to amount to prima facie compliance with the
procedural requirements of SEPA." Sisley v. San Juan County, 89 Wn.2d 78, 84, 569 P.2d
712 (1977) (quoting Juanita Bay Valley Com. v. Kirkland, 9 Wn. App. 59, 73,510 P.2d 1140
(1973)).

22. Procedural determinations by the City’s SEPA responsible official, like the SEPA DNS
threshold determination made for this proposal, shall be entitled to substantial weight in any
subsequent proceedings. Such deference is mandated by Washington caselaw, including
Anderson v. Pierce County, 86 Wn. App. 290 (1997) (holding that substantial weight is
accorded to agency threshold determinations), and is required by WAC [97-11-
680(3)(a)(viii)(“Agencies shall provide that procedural determinations made by the
responsible official shall be entitled to substantial weight.”), which provision is adopted by
reference as part of the City’s municipal code. (RMC 22.09.200).

Views across a neighboring property are not protected by city codes or Washington
caselaw.

23. Several local residents raised general view loss concerns, like views across the mostly vacant
project site out towards portions of the golf course in the distance being altered by the
presence of new townhomes, new road surfaces to access such homes, the loss of a man-
made pond, and general feelings about a loss of adjacent open space. These concerns do not
serve as a basis to reject the proposal. In fact, evidence in the record firmly demonstrates
how alleged aesthetic and view impacts were considered and included as part of the design
for the project. Landscaping will be concentrated along the portions of the project site that
touch upon existing single family lots, and as required by city codes, a fence will be installed
to provide an additional level of privacy and separation from the new PUD. While some
neighbors will be able to see changes in their views onto the golf course, none will be
significant, largely because the entire project has been designed to comply with applicable
bulk and scale standards found in city codes. The project opponents cannot dispute that
Richland city codes do not provide protection for general views from one property onto
another. Comments opposing the project or seeking major modifications based on personal
view considerations were not sufficiently supported and should be rejected.

24. In Washington, a person has no property right in the view across their neighbor's land. A
constitutionally protected property interest exists when a plaintiff demonstrates that he or
she possesses a “legitimate claim of entitlement” under the law. Bd. of Regents of State Colls.
v. Roth, 408 U.S. 564, 577, 92 S. Ct. 2701, 33 L. Ed. 2d 548 (1972). Here, the Richland
Municipal Code does not grant adjoining property owners a claim of entitlement in the
protection of their views; the code does not require the city to deny a permit or other project
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application that might impair private views of lands beyond a landowner’s property
boundaries. Thus, any potential constitutional due process claims alleging view loss should
fail.

25. The criteria for approval of a PUD does not include analysis of views of the proposed
development from adjacent properties, nor do City regulations protect the views from
adjacent properties other than any view protection that may result from compliance with
applicable building height limits, setback requirements, and other bulk and density standards
for the property. More significantly, the proposed PUD has been designed in full compliance
with medium density residential development standards and includes fencing and substantial
landscaping in areas abutting adjacent residential lots, all of which comprise adequate
peripheral treatment considerations that ensure a proper transition between the PUD and
nearby uses and developments.

26. Washington case law is very clear that there is no view protection in common law; nor are
general views from a neighbor’s property onto an adjoining property protected in City Codes
at issue in this matter. See Asche v. Bloomquist, 132 Wn. App. 784, 133 P.3d 475, 2006
Wash. App. LEXIS 434 (Div. II, 2006). Simply put, project opponents do not have a
common law right in a view across their neighbor’s property. Any arguments based on
assertions to this effect must be rejected.

27. As discussed elsewhere in this Recommendation, the Richland Municipal Code imposes
height and size limitations on the construction of residential structures, like the townhomes
proposed in this PUD application. Some comments and hearing testimony generally asserted
that the new structures may be too tall or too close to their property, that new paved areas
for roads and turnaround purposes will be closer than they prefer, and that the new
development will somehow interfere with their preferred aesthetic and previous views out
into a mostly vacant and undeveloped site and then onto the adjacent golf course itself.
While not a perfect comparison, the Washington Supreme Court decision in Durland v. San
Juan County, 182 Wn.2d 55, 340 P.3d 191 (2014), is persuasive authority on some issues
raised in this application process. Durland argued that county building codes about the
height and size of a proposed garage on a neighboring property created a property interest
because they were intended to protect neighbors' views of the water. The Supreme Court
rejected Durland’s arguments, because the local codes did not contain mandatory language
requiring the jurisdiction to consider neighbors' views of the water before issuing building
permits for garage construction on nearby properties. Similarly, the neighbors in this matter
directed attention to no city code provisions that would essentially serve as a basis to consider
their preferred aesthetic for structures or developments that can be viewed from their house.

Arguments that man-made pond should be preserved or protected as a regulated wetland.

28. There is no credible dispute that the pond located on a portion of land adjacent to lots along
Crosswater Loop is man-made and fed with water from garden hoses that originate on
neighboring private property(ies). There is also no credible dispute that the pond is lined, to
retain water in an otherwise non-wetland area.
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29.

30.

31.

Several neighbors strongly assert that the pond should be protected or preserved, or that
additional environmental review should be required to address the pond on the applicant’s

property.
The City’s definition of “wetland” mirrors the state wetland definition, and reads as follows:

“Wetland” or “wetlands” “refers to areas that are inundated or saturated by surface water or ground
water at a frequency and duration sufficient to support, and that under normal circumstances do
support, a prevalence of vegetation typically adapted for life in saturated soil conditions. Wetlands
generally include swamps, marshes, bogs, and similar areas. Wetlands do not include those artificial
wetlands intentionally created from nonwetland sites, including but not limited to irrigation and
drainage ditches, grass-lined swales, canals, detention facilities, wastewater treatment facilities,
farm ponds, and landscape amenities, or those wetlands created after July 1, 1990, that were
unintentionally created as a result of the construction of a road, street, or highway. Wetlands may
include those artificial wetlands intentionally created from nonwetland areas to mitigate the
conversion of wetlands or wetland areas preserved as mitigation for the conversion of wetlands.
(RMC 22.10.040 (emphasis added); WAC 197-11-756(2)).

Based on unrebutted evidence in the record, the Hearing Examiner finds and concludes that
the pond on the applicant’s property is a man-made artificial pond that serves as a landscape
amenity enjoyed by some neighbors who intentionally created and/or maintain the pond on
a portion of the applicant’s nonwetland property. As such, the pond does not fall within
the City’s definition of “Wetland” or “wetlands” that are subject to protection under various
state and local regulations. Accordingly, any arguments opposing the proposed PUD based
upon, or seeking special protections for, the artificial pond on the applicant’s property,
must be rejected.

Restrictive Covenant is unenforceable as a matter of law.

32.

33.

34.

The Staff Report summarizes events leading up to an agreement between the City of
Richland and previous Horn Rapids property owners, which resulted in a 2005 legal
instrument that was recorded without a legal description. The document is identified as a
Declaration of Restrictive Covenant, purportedly limiting use of the Horn Rapids Golf
Course property for an 18-hole golf course, clubhouse and related facilities. (Ex. 6, Staff
Report, discussion on pages 9 and 10).

In 2020, the Richland City Attorney found that the restrictive covenant is unenforceable,
because the land use agreement, although appearing in the public record, is missing a legal
description, which is fatal to its enforceability and renders it void. (Staff Report, discussion
on page 10; Testimony of Mr. Stevens).

Numerous public comments included in the record oppose the PUD or seek major
modifications relying on terms in the Covenant deemed unenforceable by the City
Attorney, because it failed to include a legal description.
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35.

36.

37.

38.

39.

No one submitted any evidence into the record showing that a legal description was
included and recorded along with the Covenant in question. Based on the absence of a
legal description, the Examiner finds and concludes that the Covenant, included as Exhibit
6, is unenforceable and void as a matter of law.

To comply with the statute of frauds, "a contract or deed for the conveyance of land must
contain a description of the land sufficiently definite to locate it without recourse to oral
testimony, or else it must contain a reference to another instrument which does contain a
sufficient description." Berg v. Ting, 125 Wn.2d 544, 886 P.2d 564, 1995 Wash. LEXIS 1,
citing Bigelow v. Mood, 56 Wn.2d 340, 341, 353 P.2d 429 (1960), favorably cited in
Halbert v. Forney, 88 Wn. App. 669 | 945 P.2d 1137 | 1997 Wash. App. LEXIS 1209.

Arguments by some local residents to the effect that the Covenant should be revived or
reformed are without merit and contrary to applicable caselaw on the subject. Reformation
is not appropriate where, as here, "the agreement expresses the intent of the parties, but
the legal description is...incomplete." See Sea-Van, 71 Wn.App. at 543(quoting Williams
v. Fulton, 30 Wn. App. 173, 176-77, 632 P.2d 920, review denied, 96 Wn.2d 1017 (1981)).
In this instance, not only is the legal description incomplete, it is entirely absent among the
papers recorded with the County.

Several public comments allege that the Covenant should be enforced based on allegations
that an “equitable servitude” should apply to the applicant’s property, so limitations should
be applied to the PUD site to prohibit residential development, or to require significant
modifications that satisfy aesthetic preferences of neighbors, especially those asserting
view protection and pond preservation arguments. However, language in the text of the
Covenant itself establishes that such arguments are without merit and must be rejected.

Language in the invalid covenant serves as a legal barrier to any claims that might be
asserted by third-party beneficiaries, like neighboring property owners who may assert
claims for relief, including without limitation any lawsuit seeking to impose an equitable
servitude on the golf course property owners. For example, sections 3 and 5 of the covenant
make it crystal clear that the City holds the right to enforce the declaration, and that the
instrument “shall not be interpreted or construed in any way to create any third-party
beneficiary rights in any person not a party hereto.” These portions of the covenant are
republished below:

3. Enforcement. The City shali have the right\t%\evc%ﬁy/any proceedings

at law or in equity all rights, duties, obligations, and ¢ now or hereafter

imposed by this Declaration. Failure to enfor
herein contained shall not be deemed a waiver o

right, duty, obligation, or covenant
ight to do so thereafter.
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Declaration shall be dee

40.

41.

42.

43.

44,

}e?Party Beneficiaries. Nothing in this
r gift of any portion of the Golf Course
blic or for any public purpose whatscever.
or construed in any way to create any third-
t a party hereto.

5. No Dedication or Gift;

e

VNS

The Staff Report, testimony at the public hearing, and written materials included in the
Record, all establish that the proposed application, as conditioned, satisfies all applicable
PUD approval criteria.

Denial of the pending application would run counter to city comprehensive plan provisions,
zoning regulations, and relevant development standards in effect at the time a complete
application for the proposed PUD was submitted. Zoning, density, environmental,
transportation concurrency and other requirements needed for approval have all been
satisfied as discussed herein.

Compliance with city development regulations achieves consistency with the
Comprehensive Plan

RMC 23.04.020 explains that: “The general purpose of this title [Title 23, the City’s Zoning
Regulations, including PUD provisions found in RMC 23.50] is to protect and promote
public health, safety, morals, and general welfare through a well considered plan for the use
of land” and that “It implements the comprehensive plan for the city of Richland adopted by
Ordinance 26-97, passed October 6, 1997 . It classifies land within the city into various land
use zones each with appropriate zone designations and within each zone this title limits the
use of land and limits the height, size, use and location of buildings and structures, and
requires space for off-street parking. The economic stability of land use areas and
conservation of building values are promoted and protected thereby.” Further, “Its
provisions are designed to provide adequate light, air and access, to secure safety from fire
and other dangers and to avoid excessive concentration of population in order to lessen
traffic congestion, and to facilitate adequate provisions for transportation, water, sewerage,
schools, parks and other public requirements.” (emphasis added).

The effect of this provision boils down to this: compliance with the City’s Comprehensive
Plan can be established, or at least partially established, through compliance with the city’s
zoning regulations, which include PUD provisions, found in Title 23 of the Richland
Municipal Code. In this matter, substantial evidence in the record establishes compliance
by the proposed PUD (as conditioned herein) with the city’s development regulations that
are applicable to this project, thus implementing and complying with the City’s
Comprehensive Plan. (See Staff Report, all Findings).

No one presented any credible, preponderance of evidence to rebut City staff’s determination
explained in the Staff Report that the proposed PUD meets all applicable approval criteria.

Findings, Conclusions and Recommendation to Approve

“The Links at Horn Rapids” Preliminary Planned Unit Development,
File No. PUD2021-101

Page 14 of 16



45.

46.

47.

48.

The applicant’s submittals and the Staff Report establish that some aspects of the new PUD
will provide a public benefit, including without limitation, new housing inventory and
options fulfilling the city’s goals and policies set forth in the Comprehensive Plan,
construction of new roads, peripheral treatment features including a fence and attractive
landscaping on a site that some described as an eyesore, and other features that will serve to
promote health benefits of a walkable, appropriately connected development that enhances
the general appearance and viability of the Horn Rapids Golf Course community.

The Examiner takes official notice of prior development approvals issued in the Horn Rapids
Community and other sites in an officially designated “EPZ”, as supported by a written
comment letter from the Benton County Emergency Management office (also known as
BCEM, or BCES). (Ex. 5, written comments, including copy of BCEM email comment to
Mpr. Stevens). The entire area of the Horn Rapids Master Planned Community is located
within the 10 mile Emergency Planning Zone (EPZ) for the Columbia Generating Station.
This area is designated as Section 3B of the Emergency Planning zone, and as such may be
subject to evacuation in the event there is a radiological emergency at the Columbia
Generation Station, and other development requirements may apply, including those
mandated by Benton County Emergency Management officials. Currently, the BCES
website includes the following message regarding residents living within the EPZ: “Tone
Alert Radios - Residents within the EPZ in Benton County with special notification needs
have Emergency Tone Alert Radios. These radios would be turned on automatically by a
signal transmitted just before an EAS message is broadcast. If you have special notification
needs and live within one of the Hanford EPZ and do not have a tone alert radio or have
questions regarding their use, call us at 509-628-2600.” To assure consistency with
previous development approvals issued for projects located in the 10-mile EPZ, the
Development Services Manager should be empowered to include alarms, signals, speakers,
special signage, or other notification devices or strategies as part of the building permit
review and approval process, all in consultation with Benton County Emergency
Management officials to identify and utilize current best practices and devices as appropriate.

Except as modified in this Recommendation, all Findings, and statements of fact contained
in the Staff Report, are incorporated herein by reference as Findings of the undersigned-
hearing examiner.!

Sufficient evidence demonstrates the proposed project, as conditioned, satisfies approval
criteria.

Based on previous findings and evidence included in the record, the Examiner finds and
concludes that the applicant met its burden to produce a preponderance of evidence
demonstrating that, as conditioned, the proposed PUD: 1) will be compatible with nearby
developments and uses; 2) includes sufficient and appropriate peripheral treatment features,

! For purposes of brevity, only certain Findings from the Department’s Recommendation are highlighted for discussion in this Recommendation,
and others are summarized, but any mention or omission of particular findings should not be viewed to diminish their full meaning and effect,
except as modified herein.
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including substantial landscaping, fencing, and an overall project layout, that ensures proper
transition between the PUD with its residential uses and nearby external uses and
developments, that are mostly residential; 3) the proposal will be consistent with the City’s
Comprehensive Plan and with the purpose of the PUD district; and 4) the development can
be completed within a reasonable period of time (in fact, almost no one disputed this fact),
thus satisfying all four approval criteria for a PUD found in RMC 23.50.040(B).

V. CONCLUSIONS OF LAW.

1. Based on the Findings as summarized above, the undersigned examiner concludes that the
proposed PUD, as conditioned below, conforms to all applicable zoning and land use
requirements and appropriately mitigates adverse environmental impacts. Upon reaching
such findings and conclusions as noted above, the PUD meets the standards necessary to
obtain approval by the City Council.

2. The proposed conditions of approval as set forth in the Staff Report are reasonable, supported
by the evidence, and capable of accomplishment.

3. Any Finding or other statements in previous or following sections of this document that are
deemed Conclusions are hereby adopted as such.

VI. RECOMMENDATION.

Based upon the preceding Findings of Fact and Conclusions of Law, evidence presented
through the course of the open record hearing, all materials contained in the contents of the record,
and the Examiner’s previous site visits to the area, the undersigned Examiner recommends that
the City Council APPROVE the “The Links Residence at Horn Rapids” Preliminary Planned
Unit Development (PUD) application, subject to the proposed Conditions of Approval included in
the Staff Report, as supplemented in this Recommendation, which are adopted herein by reference.

Recommendation issued: August 16, 2021.

“““)Wég\

Gary N. McLean
Hearing Examiner for the City of Richland
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